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THE INCOME TAX (LEASING) RULES, 2002
1. These Rules may be referred to as the Income Tax (Leasing) Rules,
2002,
2. In these Rules, unless the context otherwise requires —

“asset” includes equipment, but excludes land and buildings;

“Commissioner” includes an officer authorized in writing by the
Commissioner to exercise the powers or to perform functions conferred upon the
Commissioner under these Rules;

“cross-border lease™ means a leasing contract entered into between a person
resident in Kenya and another person resident in a different tax jurisdiction;

“finance lease™ means a contract which the lessor agrees to lease assets to the
lessee for a specified period of time where the risks and rewards associated with
ownership of the assets are substantially transferred from the lessor to the lessee,
but with the title to the assets always remaining with the lessor;

“hire purchase” means a contract under which the lessor agrees to lease the
assets to the lessee for a specified period of time, with the intention of transferring
ownership on the expiry of the lease;

Provided that any contract whose term is less than six months shall not be
deemed to be a lease.

“lease™ means a contract by which a person owning assets grants to a lessee
the right to possess, use and enjoy such assets for a specified period of time in
exchange for periodic payments;

“lessee” means a person who leases from the owner or lessor of the assets and
in return for use of such assets pays periodic payments to the lessor;

“lessor” means a person who leases an asset to a lessee;
“operating lease™ means a contract under which the lessor agrees to lease the

assets to the lessee for specified periodical payments where the title to the assets and
the risks and rewards associated with ownership substantially remain with the lessor.
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mcome chargeable 3 (1) All income accruing to a lessor from payments made in respect of an
i operating or finance lease shall be chargeable to tax in accordance with the
provisions of the Act.
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2} All income aceruimg under paragraph (1) shall be subject o withhelding tax
at the rates applicable to resident or non-resident persons under the Act.
Deeduction. 4. Notwithstanding paragraph 3 -

ia) a lessor shall be entitled to claim a deduction —

(1) for the wear amd tear of the leased assets in secordunce with paragraph
9 of the Second Schedule to the Act: and

{11} in respect of all other expenditure incurred wholly and exclusively in
the production of the income in accordance with section 13 of the Act,

ik} a lessee shall take as a deduction the full amoumt of the payments made 1o
the lessor:

Provided that a deduction under these Rules shall be granted where the
Cammissioner 15 satistied —

(i) im the case of a lessor, that the expenditure in respect of which the
deduction i sought 15 incwred by the lessor wholly and exclusively in the
production of income chargeable (o tax; and

(i) mn the case of a lessee, that the sole consideration for the payment m
respect of which the deduction is sought is the use of, or the nght o use, an asset.

l'-ﬁ:'""*""""-"‘ 5 (1) For the puposes of these Rules, Assets to which these Rules relate

e shall be capitalized m the books of the lessor, and where the same are sold off upon
the expiration of the lease, the difference between the sale price and the book value
shall be deemed to be a gain or loss to the lessor, as the case may be, for purposes of
dssessment,

(2 Assets lessed under these Rules shall not be capitalezed in the books of
thee lessee.

Register 6. The lessor shall mamtain a separate register for all leased assets.

[rarmtion of lease. T Defeted
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:"fht'}'!'ul'-‘;*'lh 8. (1) Where, upon termination of a lease in respect of which the lessee is
Crmin .

cititled to any tax deduction, and with the express or implicd consent os
acquiescence of the lessor the lessee iz allowed (0 use, enjoy or deal with the asset
a5 the lessee may deem it

{a} without the payment of any consideration; or
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() subject to the payment of any consideration which is nominal in
relation to the fair market value of the asset; or

(e} il the asset is ransfemed o the lessee passes for an amount less

tham the market value,

the lezsee shall be deemed 1o have acquired the asset amd the Comimissiomer
shall recover the deduwetions previously enjoved by the lesses in respect of such
assets with effect from the date of the commencement of the lease and appropriate
adjustrnents made for cach vear of income when the lease payments were claimed.

(2} Where an acquisition is deemed wnder paragraph (1) the lessee shall be
allowed o depreciate the amount recoverad based on the wear and tear deduction
applicable 1o the ¢lass of aszer which shall be computed on the wal lease payments
recovered under paragraph (1), with effect from the year of income in which the
lease commenced.

(3} Where a lessee 1s allowed wear and tear as computed under paragraph (2],
similar adjustments shall be made in the tax compatation of the lessor to hring to
charge the wear and tear previously claimed by the lessor,

9. Deleted

10 (1) Where a lessor in Kenya enters a cross-border lease, the gross lease
payments made to the lessor shall be deemed to be income chargeable to tax.

(2} Where a lessee in Kenya enters 4 cross-border lease, the gross lease

payments made by such lessee shall be deemed 1o be income derived from Kenva
and zhall be subject o withholding ax in accordance with the Act,
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